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l. Introduction: The Rise of Lawfare and the Lawyer’s Ethical Crossroads

The past two decades have seen the emergence of “lawfare”. The term encompasses
the strategic use of legal processes and institutions to achieve political ends—as a central
feature of political conflict.! What began as a term in international security scholarship to
describe the use of law as a weapon between states has migrated into domestic politics,
where litigation, investigations, and procedural devices are increasingly deployed to shape
public narratives, impose political costs, and delegitimize opponents.? Lawfare’s migration
into domestic arenas places lawyers at the centre of a fraught ethical landscape: the same
professional tools that vindicate rights and resolve disputes can be repurposed to erode
institutional legitimacy and public trust.

This essay frames lawfare as an institutional problem that the existing
professional-responsibility regime addresses imperfectly, at best. The Model Rules of
Professional Conduct articulate duties that are essential to adversarial practice—duties to
avoid frivolous claims, to be candid with tribunals, and to refrain from conduct prejudicial to
the administration of justice—but those rules were drafted to police discrete acts of
individual misconduct, not coordinated or systemic strategies that exploit procedural levers
for political effect.3 Modern lawfare often operates at the margins of the rules: filings that
are technically sound but intended primarily as political messaging; discovery demands and
subpoenas designed to harass or delay rather than to develop facts; and repeated,
borderline-meritless litigation that cumulatively burdens courts and erodes public
confidence.*

This ethical tension is not merely theoretical. Public confidence in courts and the rule
of law has declined in recent years, and scholars and commentators increasingly attribute
part of that decline to perceptions that legal processes are being weaponized.> When
litigation functions as political theatre rather than dispute resolution, the legitimacy of
judicial institutions is threatened. The Supreme Court has long recognized that courts
possess inherent authority to sanction abusive litigation practices, but the Court’s remedial
tools address misconduct after the fact and do not substitute for proactive professional
norms that deter systemic abuse.® Moreover, disciplinary systems are often slow,

1 Lawfare Media, A Brief History of the Term and the Site (2026).

2 Orde F. Kittrie, Lawfare: Law as a Weapon of War 1-20 (Oxford Univ. Press 2016) (introducing the concept of
lawfare and tracing its evolution); Rosa Brooks, Lawfare: A Decisive Element of Modern Conflict, Foreign Affairs
(discussing lawfare’s expansion into domestic political contexts).

3 Model Rules of Prof’l Conduct r. 3.1 cmt. 1-2 (Am. Bar Ass’n 2024) (discussing meritorious claims); id. r. 3.3
cmt. 1 (Am. Bar Ass’n 2024) (candor to tribunal); id. r. 8.4(d) (Am. Bar Ass’n 2024) (conduct prejudicial to the
administration of justice).

4 See Stephen Gillers, Regulation of Lawyers § 1.2 (6th ed. 2019) (discussing the tension between zealous
advocacy and professional limits); Orde F. Kittrie, supra note 1, at 45-78 (examples of strategic litigation).

5 See Pew Research Ctr., Public Trust in the U.S. Judiciary (2023) (documenting declines in public confidence);
see also reporting on high-profile politically charged litigation and its effects on public perceptions.

6 Chambers v. NASCO, Inc., 501 U.S. 32, 44-46 (1991) (recognizing inherent power of courts to sanction abusive
litigation practices).



under-resourced, and reluctant to intervene in politically charged matters, creating a
regulatory gap that lawfare exploits.’

This essay argues three linked propositions:

i The Model Rules (as currently framed) are structurally ill-equipped to deter or
remediate lawfare because they focus on individualized misconduct and lack
doctrinal clarity about litigation undertaken primarily for political end; 8

ii.  The cumulative institutional harms of lawfare—erosion of public trust, overburdened
dockets, and the instrumentalization of adjudication for non-legal ends—require
ethical responses that go beyond case-by-case discipline; and °

iii.  Reformis possible without undermining legitimate advocacy: by clarifying existing
rules, adopting targeted new duties that emphasize institutional integrity, and
strengthening early-warning and pattern-detection mechanisms within bar
governance, the profession can preserve access to courts while protecting the
institutions that make adversarial practice meaningful.®

This essay also proposes a multi-pronged reform agenda:

i.  Revise Rule 3.1 to make explicit that filings primarily intended for political messaging
are impermissible;

ii.  Adopt heightened candour obligations in politically salient matters, drawing on the
logic of Rule 3.3 and the commentary to emphasize institutional effects;

iii. Introduce a new Model Rule on Institutional Integrity that prohibits conduct
reasonably likely to undermine democratic or judicial institutions;

iv.  Strengthen independence and ethical safeguards for government lawyers who are
uniquely positioned to weaponize state power; and

v. Create bar-level early-warning systems to identify litigation patterns that, while
individually arguable, collectively indicate abusive strategy.!

7 See Stephen Gillers, supra note 3, § 6.4 (describing limits of bar disciplinary systems); see also empirical
studies documenting disciplinary delays and resource constraints.

8 Model Rules r. 3.1 (Am. Bar Ass’n 2024) (meritorious claims); id. r. 3.3 (Am. Bar Ass’n 2024) (candor); id. r. 4.1
(Am. Bar Ass’n 2024) (truthfulness in statements to others).

° See Caperton v. AT. Massey Coal Co., 556 U.S. 868, 883—-84 (2009) (discussing institutional legitimacy and the
appearance of bias); Nix v. Whiteside, 475 U.S. 157, 166—67 (1986) (attorney obligations not to present
perjured testimony).

10 For proposals to balance access and institutional protection, see Stephen Gillers, supra note 3, § 8.2;
Deborah L. Rhode, Ethics by the Pervasive Role of Lawyers (discussing profession-level reforms).

11 proposed reforms draw on existing disciplinary concepts and comparative regulatory models; see Model
Rules r. 8.4 cmt. 2 (Am. Bar Ass’n 2024) (conduct prejudicial to administration of justice); see also comparative
proposals in legal ethics scholarship.



These reforms are designed to be narrow and targeted—they are not an attempt to
suppress unpopular speech or restrict access to courts. Rather, they aim to preserve the
adversary system by ensuring that legal tools are used to resolve disputes and vindicate
rights, not to wage political warfare. The profession’s ethical commitments must be
understood not only as duties to clients and tribunals but as obligations to the institutions
that sustain democratic governance. In an era when the line between law and politics is
increasingly blurred, lawyers must reclaim their role as custodians of institutional integrity.

. Background: Doctrinal Landscape and Empirical Indicators

Lawfare’s contemporary importance rests on two linked developments: the strategic
instrumentalization of litigation for political ends, and observable strains on institutional
legitimacy and adjudicative capacity. Doctrinally, the principal regulatory instruments are:

i.  The Model Rules of Professional Conduct: Model Rule 3.1 proscribes frivolous claims
and contentions; Rule 3.3 imposes candour obligations to tribunals; and Rule 8.4(d)
forbids conduct prejudicial to the administration of justice—each provides a textual
hook for policing abusive litigation, but none was drafted with coordinated,
politically motivated litigation campaigns in mind; *2

ii.  Federal procedural sanctions (notably Rule 11): Federal procedural law supplements
the Model Rules. Federal Rule of Civil Procedure 11 bars filings made for an
“improper purpose,” including harassment and needless delay, and authorizes
sanctions for violations; and

iii.  Courts’ inherent sanctioning powers: courts also rely on inherent powers to sanction
abusive conduct. Chambers v. NASCO recognized that courts may impose sanctions
to protect the integrity of judicial proceedings, but such remedies are reactive and
case-specific.® Caperton v. A.T. Massey Coal Co. underscores the constitutional
dimension of institutional legitimacy—appearance of bias can itself undermine
public confidence in adjudication.*

Empirical indicators suggest these doctrinal tools are under strain. Public-opinion
polling documents declining trust in the judiciary, and commentators increasingly link that
decline to perceptions that litigation is being used as a political weapon rather than a
dispute-resolution mechanism.!> Scholars of professional regulation note persistent
weaknesses in disciplinary systems—resource constraints, long processing times, and
institutional reluctance to police politically salient matters—creating enforcement gaps that
coordinated lawfare strategies can exploit.1®

12 Model Rules of Prof’l Conductr. 3.1 cmt. 1-2; r. 3.3 cmt. 1 (Am. Bar Ass’n 2024); r. 8.4(d) (Am. Bar Ass’n
2024).

13 Fed. R. Civ. P. 11; Chambers v. NASCO, Inc., 501 U.S. 32, 44—46 (1991).

14 Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 883—84 (2009).

15 pew Research Ctr., Public Trust in the U.S. Judiciary (2023); see also Brennan Ctr. for Justice, Legal Ethics and
the Rule of Law (2025).

16 Stephen Gillers, Regulation of Lawyers § 6.4 (6th ed. 2019).



Doctrinal gaps are particularly acute at the intersection of individually arguable
filings and cumulative institutional harm. A single complaint that meets the technical
requirements of Rule 3.1 or FRCP 11 may nonetheless be part of a broader pattern intended
to harass, delay, or delegitimize. Existing rules permit discipline for frivolous or dishonest
filings, but they are less clear about repeated, pattern-based strategies whose primary aim
is political effect rather than legal relief. The Model Rules’ comments provide interpretive
guidance. For example, the 2024 commentary to Rule 3.1 emphasizes meritorious claims
and the lawyer’s role in preserving tribunal integrity—but they stop short of articulating a
doctrine for systemic abuse.’

Comparative and policy scholarship offers useful analogues. Regulatory proposals
range from clarifying the scope of Rule 3.1 and Rule 8.4 to adopting new duties focused on
institutional integrity and pattern detection, and to strengthening protections for
government lawyers whose actions can magnify institutional harms.® Executive and policy
actors have also begun to respond: recent administrative statements and memoranda
emphasize accountability for abuses of the legal system and call for more robust
enforcement mechanisms.*®

This background shows why a targeted, doctrinally grounded reform agenda is
necessary: the profession must bridge the gap between rules designed for discrete
misconduct and the realities of coordinated, politically motivated litigation that threatens
institutional legitimacy.

1. Analysis: Ethical and Doctrinal Challenges

This Section analyses how existing professional-responsibility rules apply to lawfare
and why doctrinal gaps permit strategic, institution-undermining litigation to persist. It
proceeds in four parts:

i. the limits of Rule 3.1 and Rule 11;

ii.  candour obligations under Rule 3.3 and related case law;
iii.  the reach of Rule 8.4(d) and the concept of institutional integrity; and
iv.  enforcement realities and the need for pattern-based remedies.

A. Rule 3.1 and Rule 11: Technical Compliance versus Strategic Abuse

Rule 3.1 prohibits asserting frivolous claims, but its text and commentary presume a
single filing evaluated on its merits rather than a sequence of filings deployed as political
instruments. Model Rule 3.1 requires that “a lawyer shall not bring or defend a proceeding,
or assert or controvert an issue therein, unless there is a basis in law and fact for doing so
that is not frivolous,” and the 2024 commentary emphasizes the lawyer’s role in preserving

17 Model Rules r. 3.1 cmt. 2 (Am. Bar Ass’n 2024); see discussion infra Section Il.

18 Orde F. Kittrie, Lawfare: Law as a Weapon of War 45-78 (Oxford Univ. Press 2016); see also comparative
proposals in legal ethics scholarship.

19 Memorandum on Preventing Abuses of the Legal System and the Federal Court, The White House (Mar. 22,
2025); see also policy reports from the Brennan Center.



tribunal integrity.?° Federal Rule of Civil Procedure 11 similarly forbids filings for an
“improper purpose,” including harassment and needless delay, and authorizes sanctions.?!
Yet both instruments are reactive and case-specific: they sanction discrete filings after
litigation has progressed, and they are often constrained by safe-harbour provisions,
pleading standards, and appellate review that favour access to courts.??

The practical consequence is predictable: counsel can repeatedly file technically
arguable claims or serial petitions that cumulatively impose costs, delay, and reputational
harm while avoiding the threshold for sanctions in any single matter. Courts have
recognized the problem of cumulative abuse—Chambers v. NASCO affirmed inherent
sanctioning power to address abusive litigation practices—but the remedy remains
case-bound and often insufficient to deter coordinated strategies that exploit procedural
thresholds.?3

B. Candor to the Tribunal: Rule 3.3 and the Limits of Individual Duty

Rule 3.3 imposes a duty of candour to tribunals and forbids presenting false evidence
or failing to correct false statements of material fact.?* The Supreme Court’s decisions—
most notably Nix v. Whiteside—illustrate that attorney obligations can limit client-directed
strategies that would subvert truth-seeking.?® But lawfare frequently operates through
selective disclosure, aggressive framing, and strategic omission rather than outright
fabrication. When counsel advances technically supportable factual narratives while
omitting exculpatory context, the line between zealous advocacy and misleading the
tribunal becomes doctrinally fuzzy. The Model Rules’ candour obligations are necessary but
not always sufficient to capture strategic omissions that, while not per se false, are designed
to mislead the tribunal or public.?®

C. Conduct Prejudicial to the Administration of Justice and Institutional Integrity

Rule 8.4(d) forbids “conduct that is prejudicial to the administration of justice,” and
the 2024 commentary contemplates harms to institutional functioning.?’ Caperton v. A.T.
Massey Coal Co. underscores the constitutional stakes: the appearance of bias can itself
erode legitimacy and require remedial action.?® Extending this logic, repeated litigation
strategies that foreseeably degrade public confidence or weaponize court processes
implicate Rule 8.4(d)’s core concern. Yet the rule’s ambiguity, which is necessary to cover a
wide range of misconduct, creates enforcement uncertainty. Lawyers and disciplinary

20 Model Rules of Prof’l Conduct r. 3.1 cmt. 1-2 (Am. Bar Ass’n 2024).

21 Fed. R. Civ. P. 11; see also Fed. R. App. P. 38 (sanctions on appeal).

22 See Stephen Gillers, Regulation of Lawyers § 6.3-6.5 (6th ed. 2019) (discussing limits of procedural sanctions
and safe-harbor rules).

23 Chambers v. NASCO, Inc., 501 U.S. 32, 44-46 (1991) (recognizing inherent power to sanction abusive
litigation practices).

2*Model Rules r. 3.3 (Am. Bar Ass’n 2024).

2 Nix v. Whiteside, 475 U.S. 157, 166—67 (1986) (attorney must refuse to present perjured testimony).

26 See Deborah L. Rhode, Ethics by the Pervasive Role of Lawyers (discussing strategic omissions and ethical
limits).

27 Model Rules r. 8.4(d) cmt. 2 (Am. Bar Ass’n 2024).

28 Caperton v. A.T. Massey Coal Co., 556 U.S. 868, 883—84 (2009) (appearance of bias undermines legitimacy).



bodies lack a clear doctrinal test for when cumulative, politically motivated litigation crosses
the line from aggressive advocacy to conduct prejudicial to the administration of justice.?

A doctrinally coherent response requires articulating institutional-effect standards:
conduct should be actionable under Rule 8.4(d) when it is reasonably likely, considering
pattern, context, and foreseeable consequences, to impair the fair functioning or public
legitimacy of adjudicative institutions. Such a standard would preserve access to courts for
meritorious claims while targeting strategies whose primary aim is institutional
degradation.3®

D. Enforcement Realities and the Case for Pattern-Based Remedies

Disciplinary systems are often slow, under-resourced, and politically constrained,
especially in matters with high public salience.3! Sanctions under Rule 11 or inherent powers
are useful but episodic, at best; they do not readily address cross-case patterns or
coordinated campaigns. To close this enforcement gap, the profession should adopt
pattern-detection mechanisms and intermediate remedies:

i.  Bar offices should be empowered to investigate repetitive filing patterns and issue
administrative warnings or require counsel to justify continued filings;

ii.  Courts should be authorized to impose escalating pre-filing restrictions in narrowly
tailored circumstances where a litigant or counsel demonstrates a pattern of abusive
filings; and

iii.  Disciplinary rules should be clarified to permit consideration of cumulative
institutional harms in sanctioning decisions.3?

These measures must be carefully calibrated to avoid limiting legitimate advocacy.
Procedural safeguards—notice, opportunity to be heard, judicial oversight, and narrow
tailoring—can mitigate overreach. The goal is not to insulate powerful actors from
accountability but to ensure that the adversary system remains a mechanism for legal
resolution rather than a theatre for political warfare.

Iv. Proposed Reforms

This Section sets out a targeted, doctrine-sensitive reform approach designed to
deter lawfare while preserving robust access to courts. This approach has three pillars. Each
proposal is narrowly tailored to address pattern-based, institution-undermining conduct
rather than single, marginal claims:

2 See Stephen Gillers, supra note 21, § 8.2 (noting doctrinal indeterminacy in Rule 8.4 enforcement).

30 For a proposed institutional-effect test, see scholarly proposals collected in legal ethics literature; cf. Model
Rules r. 8.4 cmt. (Am. Bar Ass’n 2024).

31 See empirical studies on bar discipline delays and resource constraints; see also Brennan Ctr. for Justice
reports (2024-25).

32 For discussion of pre-filing restrictions and pattern-based remedies, see comparative regulatory proposals
and federal court practices addressing vexatious litigants.



i Doctrinal clarification and new rule text;

First, revise the Rule 3.1: Meritorious Claims Proposal to amend Model Rule 3.1. Add
a new subsection and commentary clarifying that a lawyer violates the rule when the lawyer
knowingly engages in a pattern of filings or litigation strategies that, taken together, are
primarily intended to harass, delay, or delegitimize institutions rather than to obtain a bona
fide legal remedy. The commentary should require consideration of pattern, intent, and
foreseeable institutional effects when assessing meritoriousness. As an example:

Rule 3.1(a). A lawyer shall not bring or defend a proceeding, or assert or controvert
an issue therein, unless there is a basis in law and fact for doing so that is not frivolous.

Rule 3.1(b). For purposes of subsection (a), a lawyer engages in improper conduct
when the lawyer knowingly pursues a sequence of filings, petitions, or procedural devices
that, in pattern and effect, are reasonably likely to harass, needlessly delay, or materially
impair the fair functioning or public legitimacy of adjudicative institutions.

This revision preserves the baseline protection for meritorious claims while creating
a doctrinal hook for pattern-based abuse that currently evades single-case sanctions. The
approach mirrors the policy concerns underlying Fed. R. Civ. P. 11’s “improper purpose”
language but adapts it to the professional-responsibility context and to cumulative
institutional harms.33

Second, clarify Rule 8.4: Conduct Prejudicial to Administration of Justice. Amend Rule
8.4(d) commentary to articulate an Institutional Integrity test: conduct is prejudicial when,
considering context and pattern, it is reasonably likely to impair the fair functioning or
public legitimacy of courts or other adjudicative institutions. The commentary should list
non-exhaustive factors: repetition of borderline filings; use of discovery to harass; public
dissemination of misleading litigation narratives; and coordination with political actors to
weaponize process. Rule 8.4(d) already reaches broad misconduct; clarifying its application
to institutional effects reduces enforcement uncertainty and gives disciplinary bodies a
principled framework for action. Caperton and Chambers support attention to institutional
legitimacy and court integrity.3

Third, new Model Rule on institutional integrity. Adopt a discrete Model Rule titled
Institutional Integrity that states: “A lawyer shall not engage in conduct reasonably likely to
undermine the integrity, independence, or public confidence in adjudicative institutions.”
The rule’s commentary should emphasize narrow application to conduct that is not
primarily legal advocacy but instrumentalizes process for non-legal ends. A standalone rule
signals the profession’s commitment to institutional stewardship and provides a clear basis

33 Model Rules of Prof’l Conduct r. 3.1 (Am. Bar Ass’n 2024); Fed. R. Civ. P. 11; see Stephen Gillers, Regulation of
Lawyers § 6.3-6.5 (6th ed. 2019).

34 Model Rules r. 8.4(d) (Am. Bar Ass’n 2024); Chambers v. NASCO, Inc., 501 U.S. 32, 44-46 (1991); Caperton v.
A.T. Massey Coal Co., 556 U.S. 868, 883—84 (2009).



for discipline where existing rules are ambiguous. It also facilitates training and reporting
focused on systemic harms.?

Fourth, heightened duties for government lawyers. Amend or add commentary to
Rule 1.13 and related provisions to require heightened institutional-integrity obligations for
lawyers acting on behalf of government entities, including explicit prohibitions on using
prosecutorial, investigatory, or regulatory powers for partisan or political ends. Government
lawyers wield state power that can magnify lawfare’s harms; tailored duties and supervisory
safeguards reduce the risk of institutional capture. Nix and related authority underscore the
special responsibilities of counsel when state power is implicated.3®

ii. Procedural and enforcement mechanisms;

First, pattern-detection and early-warning systems. Encourage state bars to develop
administrative units or data-sharing protocols that identify repetitive filing patterns by
counsel or litigants across jurisdictions. These units should have authority to issue
administrative warnings, require counsel to justify continued filings, or refer matters to
courts or disciplinary authorities. Many abuses are visible only across cases; centralized
pattern detection enables proportionate, early intervention before institutional harm
accumulates. Comparative regulatory models and recent policy reports recommend similar
monitoring.?’

Second, narrow pre-filing restrictions and escalating remedies. Authorize courts,
after notice and hearing, to impose narrowly tailored pre-filing conditions (e.g., requiring
counsel certification, bond, or judicial leave) where a litigant or counsel demonstrates a
pattern of abusive filings. Any such restriction must be limited in scope, duration, and
subject matter. Pre-filing restrictions are an established tool for vexatious litigants;
calibrated use can prevent serial abuse while preserving access for meritorious claims.
Procedural safeguards guard against overreach.?®

Third, expedited disciplinary pathways for institutional harms. Create expedited
disciplinary procedures for allegations implicating institutional integrity, with interim
measures (e.g., temporary practice restrictions in specified matters) where necessary to
prevent imminent institutional damage. Traditional disciplinary timelines are too slow to
address fast-moving campaigns that weaponize process; expedited pathways balance due
process with institutional protection.3®

iii.  Safeguards to prevent undermining legitimate advocacy:

35 See scholarly proposals for institutional-integrity rules in legal ethics literature; cf. Orde F. Kittrie, Lawfare
(Oxford Univ. Press 2016).

36 Model Rules r. 1.13 (Am. Bar Ass’n 2024); Nix v. Whiteside, 475 U.S. 157, 166—67 (1986).

37 Brennan Ctr. for Justice, Protecting Courts from Strategic Litigation (policy report, 2024); comparative
regulatory proposals collected in legal ethics scholarship.

38 See federal and state practices addressing vexatious litigants; see also Fed. R. Civ. P. 11 remedial framework.
3% Empirical studies documenting disciplinary delays and proposals for expedited review; see Stephen Gillers,
Regulation of Lawyers § 6.4 (6th ed. 2019).



Key safeguards include:

Narrow statutory and rule language focused on intent, pattern, and foreseeable
institutional effects rather than on substantive positions taken;

Robust procedural protections: notice, opportunity to be heard, judicial review, and
time-limited remedies;

Clear safe harbours for good-faith, novel, or high-stakes litigation where counsel
documents a reasonable factual and legal basis; and

Training and guidance for disciplinary staff and judges to distinguish aggressive
advocacy from abusive strategy.*

V. Implementation and Anticipated Objections

This Section explains how the proposed reforms can be implemented in practice,
identifies likely objections, and offers principled responses and safeguards. Implementation
proceeds on three tracks: rulemaking and commentary, institutional capacity and
enforcement, and education and transparency. Each track includes concrete steps,
timelines, and metrics for evaluating effectiveness.

A. Implementation Roadmap
i.  Rulemaking and Commentary:

The ABA Standing Committee on Ethics and Professional Responsibility should begin by
drafting proposed amendments to Rules 3.1 and 8.4(d), revisions to the commentary to Rule
1.13, and a new Model Rule on Institutional Integrity. This drafting phase should include
clear definitions—such as “pattern” and “institutional effect”—along with non-exhaustive
factors for assessment. Once completed, the proposed amendments should be published
for a 90-day public comment period, inviting input from state bars, judiciary
representatives, civil liberties organizations, and practitioner groups. After incorporating
revisions, the ABA House of Delegates can adopt the changes, after which states would
consider adoption through their own rulemaking processes. The anticipated timeline is 6—12
months for ABA drafting and public comment, 3—6 months for ABA adoption, and 12—-36
months for state-level adoption.*

ii. Institutional Capacity and Enforcement:

State bars should build or repurpose institutional infrastructure for pattern detection
and early warning, including units staffed by data analysts and ethics investigators; pilot
programs in larger jurisdictions can test protocols for cross-case data aggregation and
privacy safeguards. In parallel, federal and state courts should adopt local rules authorizing

40 See Model Rules r. 3.1 cmt. 2 and r. 8.4 cmt. (Am. Bar Ass’n 2024) (emphasizing balance between advocacy
and institutional protection).

41 See ABA rulemaking procedures and typical timelines for Model Rule amendments; cf. Model Rules of Prof’l
Conduct (Am. Bar Ass’'n 2024).

10



narrowly tailored pre-filing restrictions and expedited procedures for addressing
pattern-based abuse, with mandatory notice and prompt review; district courts with heavy
civil caseloads can pilot these measures to assess their effectiveness. Bars should also
establish expedited disciplinary tracks for institutional-integrity matters, including interim
measures where necessary, while ensuring robust procedural protections such as notice,
counsel, expedited hearings, and appellate review. Pilot programs should launch within 6—
12 months, with evaluation and scaling over the following 24-36 months.*?

iii. Education, Guidance, and Transparency:

Implementation should be supported by sustained education and clear professional
guidance. Bars should publish interpretive guidance, practice advisories, and model
certification language for counsel handling novel or politically salient matters. Continuing
legal education modules should be mandated for government lawyers and litigators in
high-impact practice areas, focusing on institutional integrity, pattern recognition, and
related ethical obligations. To ensure accountability and enable empirical assessment, bars
should also provide annual public reporting on pattern-detection activity, disciplinary
outcomes in institutional-integrity cases, and metrics on the use of pre-filing restrictions,
thereby strengthening transparency and public trust.*

B. Anticipated Objections and Responses

i.  Undermining Legitimate Advocacy:

Critics will argue that pattern-based rules and pre-filing restrictions risk suppressing
novel, high-stakes, or unpopular litigation. However, the proposals are narrowly tailored:
they target pattern and intent and require a showing that conduct is reasonably likely to
produce institutional harm. Procedural safeguards (notice, hearing, narrow scope, time
limits, appellate review) protect litigants and counsel. Safe harbours for good-faith novel
claims and explicit guidance on documentation of legal basis further reduce undermining
effects. Chambers and Rule 11 jurisprudence demonstrate that courts can distinguish
abusive from legitimate filings when guided by clear standards.**

ii.  Politicization of Discipline:

There is a risk that disciplinary processes could be weaponized for partisan ends.
However, safeguards must be institutionalized: independent investigatory units, transparent
reporting, multi-member review panels with bipartisan composition, and appellate review
of disciplinary decisions. Requiring objective, evidence-based pattern metrics and limiting
interim measures to narrowly defined circumstances will reduce discretionary abuse.

42 See proposals for bar pattern-detection units and pilot programs in regulatory literature; cf. Brennan Ctr. for
Justice policy reports (2024-25).

43 See Model Rules r. 3.1 cmt. 2 and r. 8.4 cmt. (Am. Bar Ass’n 2024) (emphasizing guidance and training).

44 Chambers v. NASCO, Inc., 501 U.S. 32 (1991); Fed. R. Civ. P. 11; see Stephen Gillers, Regulation of Lawyers §
6.3-6.5 (6th ed. 2019).
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Comparative regulatory models show that independence and transparency mitigate
politicization.*

iii.  Practicality and Resource Constraints:

State bars and courts may lack resources to implement pattern-detection systems or
expedited procedures. However, Implementation can be phased and piloted. Initial pilots in
large jurisdictions will produce cost-benefit data; federal grants or ABA seed funding can
support early adoption. Many reforms—rule clarifications, commentary, training—are
low-cost and high-impact. Over time, preventing systemic lawfare may reduce overall
litigation costs and preserve institutional capacity.®

iv. Constitutional and Access-to-Courts Concerns:

Pre-filing restrictions and expedited discipline may implicate First Amendment and
due-process rights. However, any restriction on access must satisfy strict procedural
safeguards and be narrowly tailored to serve the compelling interest of preserving the
integrity of adjudicative institutions. The Supreme Court’s recognition of inherent judicial
authority to protect proceedings (Chambers) and constitutional due-process precedents
provide a framework for narrowly tailored, reviewable measures. The proposals emphasize
minimal intrusions, temporary measures, and robust review to align with constitutional
constraints.*’

C. Metrics for Success and Evaluation

To assess whether reforms achieve their goals without undue costs, adopt the following
metrics:

i.  Quantitative: number of repetitive filings identified; time to resolution for flagged
matters; number of pre-filing restrictions imposed and their duration; disciplinary
outcomes in institutional-integrity cases; docket congestion measures in pilot courts.

ii.  Qualitative: surveys of public trust in courts; practitioner surveys on perceived
undermining effects; judicial feedback on procedural utility.

ii.  Evaluative: annual reporting for the first three years, with a comprehensive
independent evaluation at year three to recommend scaling, modification, or
rollback.*®

D. Conclusion

Implementation requires careful sequencing, robust safeguards, and empirical
evaluation. The proposed reforms—if adopted incrementally and transparently—offer a

4> Comparative literature on bar independence and transparency; see empirical studies on disciplinary
politicization.

46 Cost-benefit analyses of pilot regulatory programs; see administrative law literature on phased
implementation.

47 Chambers v. NASCO, Inc., 501 U.S. 32 (1991) (inherent authority); constitutional limits on access restrictions
and due process.

48 See standard program-evaluation frameworks and prior ABA pilot evaluations.
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practicable path to deter lawfare’s most corrosive effects while preserving access to courts
and vigorous advocacy. By focusing on pattern, intent, and institutional effect, the
profession can protect the adjudicative institutions that make legal practice meaningful.

VI. Conclusion and Recommendations

The phenomenon of lawfare presents a distinctive challenge for the legal profession:
it weaponizes the very processes designed to secure rights and resolve disputes, producing
harms that are cumulative, institutional, and often diffuse. The Model Rules and procedural
sanctions remain essential tools for policing individual misconduct, but they were not
drafted to address coordinated strategies that exploit procedural thresholds, public
narratives, and state power to achieve political ends. The reforms proposed in this paper—
doctrinal clarifications to Rules 3.1 and 8.4, a discrete Institutional Integrity rule,
pattern-detection and early-warning mechanisms, narrowly tailored pre-filing tools,
expedited disciplinary pathways, and heightened duties for government lawyers—are
designed to close that gap while preserving access to courts and vigorous advocacy.

Three core principles should guide implementation:

i.  Focus on pattern, intent, and institutional effect. Discipline and procedural restraints
should target conduct that, in context and over time, is reasonably likely to degrade
the fair functioning or public legitimacy of adjudicative institutions. Single,
colourable filings should remain protected; repeated, coordinated strategies that
foreseeably produce institutional harm should not; 4°

i. Use narrow, procedural, and temporary tools. Pre-filing restrictions, interim
disciplinary measures, and administrative warnings must be narrowly tailored,
time-limited, and subject to prompt review. Procedural safeguards—notice,
opportunity to be heard, judicial oversight, and appellate review—are essential to
prevent overreach and to protect constitutional rights; and °

iii.  Prioritize transparency, independence, and empirical evaluation. Pattern-detection
units and expedited disciplinary tracks must operate with clear, objective metrics,
independent oversight, and public reporting. Pilot programs, annual metrics, and a
three-year independent evaluation will allow the profession to calibrate reforms and
to rollback or refine measures that produce unintended consequences.>!

The immediate next steps for stakeholders would include:
i.  ABA action: The ABA Standing Committee on Ethics and Professional Responsibility

should draft amendments and commentary for public comment, emphasizing
definitions and non-exhaustive factors for assessing institutional effect; >2

49 See discussion supra Sections II-1V (pattern, intent, and institutional effect as central evaluative criteria).
50 See proposed safeguards supra Section IV.C (notice, hearing, narrow scope, time limits, appellate review).
51 See implementation metrics and evaluation plan supra Section V.C (quantitative and qualitative measures;
three-year independent evaluation).

52 See implementation roadmap supra Section V.A.1 (ABA drafting, public comment, adoption timeline).
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ii.  Pilot programs: State bars and federal courts should launch pilot pattern-detection
and pre-filing protocols in jurisdictions with high civil caseloads, accompanied by
funding for data analysis and independent evaluation;>3

iii.  Training and guidance. Develop CLE modules and practice advisories for litigators
and government lawyers on institutional integrity, documentation of legal basis for
novel claims, and ethical obligations when litigation has political salience; and >

iv.  Safeguards and oversight: Establish multi-member review panels for disciplinary
referrals in institutional-integrity matters and require annual public reporting on
outcomes and metrics.>>

The adversary system depends on both zealous advocacy and shared commitment to
institutional stewardship. Lawfare tests that balance: it invites lawyers to choose between
short-term tactical gains and the long-term health of the institutions that make legal
practice meaningful. The reforms proposed here are modest in scope but ambitious in
purpose: to preserve access to justice while protecting the integrity, independence, and
public legitimacy of adjudicative institutions. If the profession acts decisively—through clear
rules, calibrated procedures, and transparent oversight—it can deter the most corrosive
forms of lawfare without silencing legitimate claims or undermining principled advocacy.

Al Statement:

| have not used generative artificial intelligence in my research and composition of the Reif
Ethics Essay. | certify that any language drafted by generative artificial intelligence —
including quotations, citations, paraphrased assertions, and legal analysis—has been
checked by me for accuracy, using, for example, print reporters or traditional legal
databases. | understand | will be held responsible for the contents thereof according to
applicable rules of the course syllabus and WCL Honor Code, regardless of whether
generative artificial intelligence drafted any portion of this submission.

Alexandra Arabak

53 See implementation roadmap supra Section V.A.2 (pilot programs for pattern detection and pre-filing
protocols).

>4 See implementation roadmap supra Section V.A.3 (guidance materials and CLE training).

55 See anticipated objections and responses supra Section V.B (safeguards against politicization and
transparency measures).
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