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Special Alert:

DHS Releases New F-1 STEM OPT Regulations

On March 11, 2016, the Department of Homeland Security (“DHS”) issued its long-awaited final
rule (the “2016 Rule”) allowing F-1 graduates to extend their Optional Practical Training (“OPT”)
period if they have a degree in science, technology, engineering, or mathematics (“STEM”) from
an accredited U.S. university and their prospective employer is registered in and using the
federal government’s E-Verify program to assess the identity and employment authorization of
new hires.

Background

Each year, foreign student graduates of U.S. universities in F-1 status are allowed up to one year
of OPT employment in fields related to their course of study after graduation. Since 2008, DHS
regulations (the “2008 Rule”) allowed eligible F-1 graduates to obtain an additional 17 months of
OPT as long as they had a STEM degree from an accredited U.S. university and their
prospective employer was enrolled in and using E-Verify. This extended the total OPT period of
authorized work authorization to 29 months.

On August 12, 2015, however, the STEM OPT program received a grave blow when a U.S.
district court in Washington Alliance of Technology Workers v. U.S. Department of Homeland
Security, ____ F. Supp. 3d ____, 2015 WL 9810109 (D.D.C. Aug. 12, 2015) (slip op.)
(“Washington Alliance”), rendered its decision to vacate the 2008 Rule unless DHS corrected
procedural errors that were the basis for the district court’s decision.

The 2016 Rule

Positive Changes. On March 11, 2016, DHS released the 2016 Rule in response to the
Washington Alliance decision. The 2016 Rule revamped and substantially modified the F-1
STEM OPT program defined by the 2008 Rule. There are numerous positive changes in the
2016 Rule. For example, the 2016 Rule:

1. expands the current STEM OPT work period from 17 months to 24 months;

2. allows F-1 student employees currently working under the 2008 Rule to complete their
allotted 17 months of extended OPT period through its expiration date;

3. permits current F-1 students who received a U.S. STEM degree within the past 10 years to



use that prior degree as the basis for an additional 24 months of OPT;

4. gives future F-1 STEM degree graduates an additional 24 months of OPT work
authorization if the foreign student receives a master’s degree, completes three total years
of regular and STEM OPT, and then returns to school and obtains a doctorate STEM OPT
degree;

5. allows employers of F-1 students who are close to reaching the end of their 17-month
STEM OPT period under the 2008 Rule to apply for the additional seven months (or a total
of 24 months);

6. increases the total permissible period of unemployment during the STEM OPT period from
120 to 150 days;

7. continues “cap gap” protection that extends OPT work authorization by operation of law
through September 30, even if the F-1 student’s OPT authorization has expired, as long as:
(a) the F-1 student was in valid status and had OPT on April 1; (b) the F-1 student’s
employer files a cap-subject H-1B petition on his or her behalf; and (c) that H-1B petition is
accepted under the quota and approved effective October 1; and

8. in the event that an employer’s H-1B petition is not accepted under the cap, extends OPT
work authorization for F-1 student STEM graduates until the employer receives notice that
the H-1B petition has been rejected.

Onerous Requirements. Along with those positives, the 2016 Rule contains new, more onerous
requirements that employers must satisfy. For example, the 2016 Rule:

1. maintains the requirement that the employer must be enrolled in and using E-Verify;

2. requires the employer to execute a special attestation affirming that (a) it has the resources
and personnel to provide appropriate training; (b) the F-1 student employee will not replace
any U.S. worker; (c) the employer will assist the F-1 student employee in obtaining his or
her training goals; and (d) the duties, hours (no less than 20 hours a week), and
compensation are commensurate with those of the employer’s other similarly situated
workers;

3. requires the employer and F-1 student employee to complete Form I-983 (“Training Plan
for STEM OPT Students”) that defines the training that the F-1 STEM graduate will receive;
specifies the hours, wages, and working conditions; describes the supervision and
performance evaluation process; and sets forth specific company information, including its
name and federal Employer Identification Number (“FEIN”);

4. prohibits STEM OPT graduates from working as unpaid volunteers;

5. makes employers subject to the same type of on-site DHS visits that currently are part of
the H-1B and L-1 programs to confirm that the employer is complying with the
representations contained in its attestations (normally, these site visits are on notice, but
the 2016 Rule allows DHS to make unannounced visits if it has received a complaint or
otherwise has reason to believe that a violation of the STEM OPT program has occurred or
is occurring);

6. requires the employer to notify the Designated School Official (“DSO”) at the university that
authorized the F-1 student’s STEM OPT employment within five business days if the F-1
student resigns or is terminated;

7. compels the employer to prepare a new training plan and secure approval of that plan from
the DSO if the employer wants to make any material change to the prior training plan,
including a change in FEIN resulting from a corporate restructuring or other transaction;
and

8. requires a new employer to prepare and submit a training plan to an F-1 student’s DSO
within 10 days after the student joins the company if the employer hires the F-1 student
midway through the 24-month STEM OPT extension period.



The Transition Period Under the 2016 Rule

Any 17-month STEM OPT extension application still pending on or after May 10, 2016, will
receive a “Request for Evidence” from the U.S. Citizenship and Immigration Services (“USCIS”)
to provide documentation to prove that the student meets all the requirements for a 24-month
STEM OPT under the 2016 Rule.

F-1 students who already have been granted a 17-month STEM OPT extension are eligible to
apply for the additional seven months of OPT made available under the 2016 Rule by filing an I-
765 application with USCIS between May 10, 2016, and August 8, 2016. This I-765 application
must contain an I-20 for the 24-month extension endorsed by the DSO and dated within 60 days
of the filing. The F-1 student also must have at least 150 calendar days of his or her 17-month
STEM OPT employment authorization document remaining to qualify for the additional seven
months of OPT under the 2016 Rule.

The 2016 Rule consumes more than 300 pages. In this Special Alert, we have provided only a
brief summary of the highlights of this regulation. DHS has created a new section on its “Study in
the States” website to accommodate questions: https://studyinthestates.dhs.gov/stem-opt-hub.
Those readers who need additional information should contact their Epstein Becker Green
attorney.
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